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Presenter
Presentation Notes
Note for the moderator and panel: With this slide, the moderator will introduce himself and the panelists to the audience. That, or some other person (TBD) will introduce the moderator and panelists.
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OVERVIEW
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 Joint or multiple representation defined
 The duty of loyalty
 The rule that permits joint representation: Rule 1.7(b)
 Things that can go wrong
 Advance waivers
 Confidentiality and privilege
 Fees and costs
 Limited the scope of representation
 Unintentional joint representations

Presenter
Presentation Notes
Note for the moderator and panel: With this single slide on the screen, the moderator will give an overview presentation on the subject of joint or multiple representation: explaining what the concept entails (i.e., two or more clients sharing the same lawyer(s) in the same matter or related matters) • describing the basic challenge of joint representation (i.e., the clients are each owed an equal duty of loyalty) • explaining how Minn. R. Prof. Resp. Rule 1.7(b), like the ABA’s Model Rule, anticipates and allows joint representations under certain conditions • explaining how joint representations can offer advantages (e.g., efficiencies; cost savings) • noting some of the principal risks involved in a joint representation—focusing primarily on the conflicts that might arise • explaining how engagement agreements are a good place to address the issues at the outset and a good time for all clients involved to pause before going ahead with the joint representation • explaining how a joint representation can develop inadvertently (e.g., when a second “client” might reasonably believe the lawyer is representing that person, too). This presentation portion will also distinguish, briefly, a joint or multiple representation from a common-interest or joint-defense or joint-prosecution relationship.



© 2017 ROBINS KAPLAN LLP

JOINT REPRESENTATIONS COME IN MANY FORMS
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For example:
• Multiple officers or employees
• Affiliated business organizations
• A business organization and an 

officer
• A business organization and third 

parties (e.g., former employees)
• One person who serves as trustee 

for two or more trusts
• Multiple minority shareholders 

against a majority shareholder

Presenter
Presentation Notes
Note for the moderator and panel: The moderator will ask the panel to offer other examples or to describe from their own experiences—perhaps through hypotheticals, if appropriate—the structure of real-life involvements with joint representations. For example, one common scenario is reflected in the fourth bullet point above, where the same lawyer or lawyers represent the business organization and third-party former employees who are subpoenaed for depositions. (This common scenario will be given more attention later, with Slide Eight, if time permits.) Here, it might be appropriate to recognize that joint representation in litigation may not involve just one lawsuit but could involve, for example, two or more clients with separate but roughly parallel lawsuits in separate venues—either as plaintiffs or defendants. (The moderator’s experience is with litigation, but transactional examples are appropriate as well—for example, when a transactional lawyer helps two clients form a joint venture or otherwise serves a scrivener role for two or more clients.)
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ADVANTAGES OF JOINT REPRESENTATION—AND THE 
ALTERNATIVE
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• Efficient
• Economical
• Control
• Leverage against 

adversaries
• Separate 

representation

• Efficient
• Economical
• Control
• Leverage against 

adversaries
• Separate 

representation

Presenter
Presentation Notes
Note for the moderator and panel: See below.
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RISKS & DOWNSIDES
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• Problems with sharing information—including confidential business 
information and privileged communications

• Tensions in “personalities” or litigation positions, including differing 
ideas on strategy

• Decision-making and communication difficulties
• Hidden conflicts of interest—sometimes grave conflicts—emerging 

mid-stream
• Settlement—a subject that can often lead to disagreement

Presenter
Presentation Notes
Note for the moderator and panel: See below.



© 2017 ROBINS KAPLAN LLP

SAFEGUARDS & SOLUTIONS
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• Consider the matter carefully at the 
outset

• Draft a good engagement 
agreement

• Consider advance waivers
• Maintain good communication 

throughout the process
• Continually scrutinize the 

appropriateness
• Withdrawal

Presenter
Presentation Notes
Note for the moderator and panel: Here—with slides five through seven—the discussion can get right to the heart of the practical and ethical concerns in joint representations. From the clients’ perspective, what can be gained from sharing a lawyer? What should corporate counsel worry about when a business organization shares a lawyer with another party in litigation or to a transaction? What measures can be taken to guard against the problems that might develop? What options are available when a conflict or other problems develop? The points of discussion are outlined above in bullet points. The advantages of joint representations are fairly straightforward and won’t warrant as much discussion as the risks and potential problems and solutions.With respect to the risks and downsides, the moderator will emphasize the need for lawyers and clients to be vigilant about potential internecine conflicts—both at the outset and throughout the engagement. If the facts relating to each client are not identical, for example, how do they differ or potentially differ and how could those differences affect the course of the litigation or the decisions that the lawyer and clients might need to make or the outcome of the litigation, etc.? Are the joint clients friendly or potentially antagonistic toward one another? Lawyers and clients do not need to imagine every wild possibility or problem that might develop, but the lawyer, especially, has an obligation to consider the reasonable possibilities and to discuss those with the client. Some emphasis will also be given to the risks and problems that can develop from the need and obligation to share confidential information and otherwise privileged information between joint clients. Every joint client, for example, needs to understand that between commonly represented clients, the privilege does not attach. So if litigation eventuates between the clients, the privilege will not protect those communications that developed during the joint representation. With respect to safeguards and solutions, the moderator’s emphasis will be on what can and should be done at the outset of any joint representation—with particular concentration on Rule 1.7(b)’s requirements: that the lawyer be sure he or she can provide competent and diligent representation to each client; that the representation not be prohibited at law or involve the assertion of a claim by one client against another; and that the written, informed consent of each client—preceded by thorough discussion of the issues with each client—be obtained. The moderator will outline for the audience what a client might expect in an engagement agreement, including a clear description of the scope of representation; some discussion of the issues that can arise with respect to settlement, in particular; the possibility of an advance waiver; some discussion of how fees and costs will be handled; warnings about the effects on confidential and privileged information; etc.In all of the discussion above, moderator will look to the panelists for their own concerns and interests on these various points and—if appropriate for public discussion—some description of their own real-life examples.Example of content slide with single gray box
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Robins Kaplan LLP is among the nation’s 

premier trial law firms, with more than 220 

attorneys in eight major cities.  Our attorneys 

litigate, mediate, and arbitrate client disputes, 

always at-the-ready for an ultimate courtroom 

battle.  When huge forces are at play, major 

money is at stake, or rights are being trampled, 

we help clients cut through complexity, get to 

the heart of the problem, and win what 

matters most.

We are clearly focused on business results for 

our clients.  We achieve landmark triumphs 

and drive thousands of other cases to 

resolution before they ever hit the courtroom or 

the front page.  From Big Tobacco to Kraft v. 

Starbucks, Bhopal and the World Trade 

Center—we have changed law, business, and 

society for the better by redefining what’s 

possible.

Contact: Randall Teitjen at Rtietjen@Robinskaplan.com or 612-349-8511
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